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Reply to Plaintiff-Appellee and 
Cross-Appellant’s Brief 


Plaintiff in Point I of its brief stated that Flota should 
be liable for all of the damages which plaintiff claims it 
sustained on the ground that Flota failed to separate dam- 
ages in accordance with the rule laid down in Schmell v. 
The Vavescura, 293 U.S. 296 (1934). The Vallescura, 
supra is applicable only to those cases where the plaintiff 
has sustained its burden of proof that the cargo was fit 
for the transportation which the ocean carrier was re- 
quested to undertake. This bur iex has not been sustained 
in the present case, as the evidence at trial affirmatively 
showed that the yams at the time of shipment were in a 
susceptible condition, and that the self heating to the ship- 
ment of yams was solely due to the fact that they were 
in -.2 advanced state of maturity at the time shipped. 
Further, the yams were improperly packed in newsprint 
type paper and cartons which did not have adequate 
breathing holes which intensified the self-heating of the 
yams. 


The correct rule to be applied is stated in the decision 
of this Court in the Niel Maersk, 91 F.2d 982 (2 Cir. 
1937), cert. denied sub. nom 302 U.S. 753 (1937) which 
limited the holding in the Vallescura to those actions where 
the good order and condition of the shipment was not at 
issue. 


Plaintiff in Point IT of its brief (pp. 10, 11, 12) states 
that if the shipment was improperly packaged ther the 
fault fur the loss caused by the improper packing of the 
yams, should not fait upon the pi intiff consignee who 
was a bona fide purchaysr who had no control in de- 
termining the type of packing. This argument is without 
merit since the Carriage of Gocds By Sea Act (1936) ap- 
plies equally to the shipper, consignee and the carrier. 


* 
3 
Plaintiff at «22 12 of its brief after first meking the 
argument * not be penalized for the improper 
packaging . ‘s WwW the defendant carrier may avail it- 
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self of the defense of “insufficiency of packing” as one 
of the enumerated defenses of COGSA, regardless of 
whether the fault is attributable to the plaintiff. 


In S.M. Wolff Company v. The SS Exira, 200 F. Supp 
809, 811 (D.C.S.D. N.Y. 1961) in dismissing an action 
prought by a consignee for alleged damages caused to a 
shipment of fig paste held that “* * * the respective rights 
and liabilities of the parties in this action must be de- 
cided in accordance with the applicable provisions of the 
Carriage of Goods by Sea Act gett 


To the same effect: Rhinetubes, Inc. v. Norddeutscher 
Lloyd, et al., 335 S.W. 2d 269, at 271 (1960) where the 
Court wrote: 


“The obligations and liabilities as between appel- 
lant (consignee) and ship-carrier are controlled by 
the bill of lading and the United States Carriage of 
Goods by Sea Act, 45 U.S.C.A. See. 1300, et seq.” 


The defenses set forth in COGSA in favor of the ship- 
owner, are applicable to a consignee whether or not the 
insufficiency of packing or any other defense thereunder 
was attributable ._ the acts of the suippe.* 


Plaintiff, in Point IT of its brief (pp. 12, 13) states that 
the defendant carrier had knowledge of the packing of 
the yams and having accepted the said cargo without ob- 
jection was bound to use special care in stowing the cargo 
end cited in support of its contentions The Kerlew, 43 
F.2d 736 (S.D.N.Y. 1924) a decision which was rendered 
prior to the enactment of COGSA. 


The soundness of The Kerlew, supra, was questioned 
in 9.M. Wolff Company, sup a at page 812 where the 
Court wrote: 


he 
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“5] At this point, libellant advanced the further 
contention that, even if some damage was caused by 
insufficient packaging, respondent was aware of such 
insufficiency, and was thus bound to use special care 
in stowing the cargo. In support of its conten- 
tion, libellant relies upon the doctrine enunciated 
in The Kerlew, 43 F.2d 732 (D.C.S.D.N.Y. 1924). 
The Kerlew case was decided prior to the enact- 
ment 46 U.S.C. § 1304, 46 U.S.C.A. § 1304. Since 
insufficiency of package is specifically included as 
an exception to the carrier’s liability under 46 US. 
C. § 1304(2) (n), 46 U.S.C.A. § 1304(2) (n), it 
would appear that the strength of the doctrine 
set forth in The Kerlew is somewhat diminished. 
The responsibility of the carrier to stow and handle 
the cargo properly, as set forth in 46 U.S.C.A. 
§ 1303(2), must be read in conjunction with the 
exceptions set for’h in 46 U.S.C.A. § 1304, in or- 
der to determine che respective responsibilities of 
each party. 


In Bache v. Silver Line, 110 F.2d 60 (2d Cir. 
1940), the Court of Appeals of this Circuit recog- 
nized the inter-relationship between improper pack- 
aging and proper stowage. In the Bache case, the 
Court held that a cule of reason was to be ap- 
plied in determining whether the carrier had used 
reasonable care in stowing the cargo considering 
the nature of the shipment and the type of packag- 
ing used. The Court recognized that the shipper 
cannot cast the burden of extra special stowage on 
the carrier by simply not packaging the shipment 
properly.” 


This argument that the cargo should have been rejected 
is inapplicable. Further, it certainly is not for the car- 


rier to judge which is the best type of package for a 
particular commodity, since it is the shipper that has 
superior access to information regarding the type of cargo 
which is to be carried and the best way to package the 
eargo for shipment. 


Plaintiff at Point IT of its brief (pp. 13, 14) states that 
the stowage was the principal culprit for the damage 
which was incurred. There can be no criticism of the 
manner in which the cargo was stowed, because the evi- 
dence at trial demonstrated clearly that there were suffi- 
cient air aisles and adequate ventilators to service the 
deeptanks. As it was proven in the Court below that the 
damage resulted from a combination of improper pack- 
ing plus the susceptible condition of the yams, under such 
circumstances the plaintiff to recover must affirmatively 
prove negligence in the stowage or care of the cargo and 
that such negligence on the earrier’s part caused or con- 
tributed to the loss or damage. 


In Schroeder Bros. Inc. v. The Saturnia, 123 F. Supp. 
982 (S.D.N.Y. 1955) aff'd 226 F.2d 147 (CA 2 1955) Judge 
Edelstein wrote at page 282 as follows: 


“The respondent here relies on the statutory ex- 
ceptions of strike and inherent vice, 46 U.S.C.A. 
§ 1304(2)(j) and (m). If a carrier establishes that 
damage is caused by one of the enumerated excep- 
tions, it will not be held liable unless it appears 
that its negligence contributed to the damage, and 
the burden of proof upon that issue is upon the 
libellant. Schnell v. The Vallescura, supra; Petti- 
nos v. American Export Lines, D.C., 68 F.Supp. 
759, affirmed, 3 Cir., 159 F.2d 247.” 


The law in this circuit is too well established to re- 
quire the citation of authority for the principle that there 
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can be no finding that the carrier’s “negligence contributed 
to the damage”, until the cargo interests satisfy the Court 
by a preponderance of the evidence that the carrier was 
negligent, and that such negligence proximately caused 
or contributed to the damage. Furthermore, the plain- 
tiff must of necessity show what could have reasonably 
been done by the Master was not done, and that had 
the master taken such steps, the damage to the cargo 
would thereby have been lessened. The facts in this case 
are to the contrary, for the Lower Court found that the 
cargo was properly stowed by Flota, and the master con- 
tinuously ventilated the deeptanks to the best of the ves- 
sel’s ability. The stowage was not the culprit for the 
damage which ensnec and the causes of the damage were 
simply the inherent vi“ of the cargo and the insufficiency 
of the packing. 


A shipper who has terdered goods for transportation 
in external good order and condition, entitled the master 
to rely on their fitness for carriage. In The Santa Clara, 
981 Fed. 725 (CA 2, 1922) 735-6 this court wrote as 
follows: 


“On the erneral implied warranty that the ship- 
per was obligated to furnish a safe cargo.” 


Plaintiff states in Point II of its brief (pp. 14, 15) that 
the packing was normal and customary; it ignores com- 
pletely the testinony of the President of the plaintiff and 
that of McCabe and Axiotis, expert witnesses called by 
the plaintiff. Tese experts stated that the breathing of 
the yams was seriously impaired by the paper in which 
they were indivicually wrapped which initially caused the 
yams to retain heat and eventually cook in their own 
juice. There is therefore, no need to dweil on the ques- 
tion of the :nsuafficiency of packing, since the lower Court 
found the packing improper largely on the basis of the 
testimony of the very witnesses offered by the plaintiff at 
trial. 
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In Print IIT of the plaintiff’s brief, it is alleged that 
there was <ubstantial evidence as to the actual good or- 
der and condition of the yams prior to the shipment and 
additionally that the defendants failed to prove the de- 
fense of inherent vice. The only manner in which the 
condition of the yams could have been determined at 
the time of shipment, was to cut a sufficient number of 
yams immediately prior to shipment to determine their 
internal condition. This was not done. A superficial in- 
spection of the yams was insufficient to determine whether 
or not the yams contained cortaminants which in turn 
would cause tlie yams to rot. 


Plaintiff cites Daido Line v. Thomas P. Gonzales Corp., 
299 F.2d 669 (C.A. 9 1962), at pages 18 and 19 of its 
brief as the basis for the position taken by it that the 
defendants had failed to prove the defense of inherent 
vice. While it is true that in Daido, supra, the Court 


found that the garlic was free from inherent vice the proof 
as to the manner in which the good order and condition 
was established was stated by the Court in a footnote 
found at page 674, “* * * the inspection included cutting 
into a sampling of the garlic to devect such internal de- 
fects; and the testimony was that the inspection ceriifi- 
eates disclosed “none whatsoever”. (Emphasis supplied). 


Plaintiff offered no evidence that a sample number of 
yams were cut in order to detect if any rot was present. 
The minimum and most important standard as recognized 
by the Court in Daido, supra necessary to prove good 
order and condition, namely the cutting of the yams, was 
not met. This standard to determine the condition of 
the yams by cutting should have been used particularly 
where the shipper was dealing with yams which were far 
past their maturity. 


In Point VI of the plaintiff’s brief, it takes the position 
that the evidence supported a finding that ITO’s liability 
should be limited to $1,000.00. The plaintiff urges that 
although the parties, ie., Flota and ITO, had an oppor- 
tunity to assess their respective damages, they did not 
so avail themselves but rather chose to enter into a stipu- 
lation awarding indemnity of $1,000.00 in favor of Flota 
and against ITO. Plaintiff, obviously has misread this 
stipulation entered into by all parties, which expressly 
stated that such stipulation was without prejudice to all 
rights of appeal which any party might have including 
the issue of the allocation of fault. 


Reply to Third-Party Defendant-Appellee, 
Ove Skou’s Brief 


Skou states at page 7 of its brief that Flota apparently 
did not wish to incur the expenses of shifting eargo at 
Cartagena, ).»wever, that is not in accord with the facts, 
for Larsen, the cnief mate, testified that when the ves- 
sel arrived at Cartagena, coffee was shifted so that the 
yams could be loaded into the deeptanks (522a). There- 
fore, the statement made by Skou at page 7 of its brief 
that Flota did not wish to incur expenses in shifting the 
cargo 1t Cartarena, is without basis, for, in fact, Flota 
did incur the expenses of shifting 1,000 bags of coffee 
for the purpose of loading the yams into the deeptanks 
and the decison to shift the coffee was made solely by 
the Captain of the Merre Sxovu (522a). 


Skou, having recognized its obligations to ventilate the 
cargo under Clause 12 of the Charter Party (Flota’s Ex. 
L, 452a), which provides “thai the Captain shall use dili- 
gence in caring for the ventilation of the cargo”, now 
contends that since that under Clause 30 of the same 


9 


Charter Party it was obligated only to electrically ven- 
tilate all of the holds, and since the vessel’s mechanical 
ventilation was not warranted as to the deeptanks, that 
Skou would have no obligation to ventilate said tanks. 
Skou states at page 28 of its brief that if cargo had been 
loaded by Flota in the wing tanks or the forepeak, it 
could not expect ventilation, which is true because both 
the forepeak and the wing tanks contain no ventilators. 
However, the deeptanks where the yams were stored have 
ventilators. Although the Charter Party did not expressly 
warrant that the deepianks had ventilation, nonetheless, 
mechanical ventilation existed in them in the form of the 
same type of electrical ventilation which existed in all 
of the vessel’s holds, and which was expressly warranted 
in Clause 30 of the Charter Party. The mere fact then 
that Clause 30 of the Charter Party did not specifically 
warrant that the deeptanks were also electrically venti- 
lated did not absolve Skou of its duty to ventilate cargo 
stowed in them, because the deeptanks did, in fact, have 
electrical ventilation of the same type which was main- 
tained in the deep holds. Although the Charter Party 
was silent in Clause 30 with reference to the electrical 
ventilation in the deeptanks, it was obvious that these 
tanks were equipped with an electrical ventilation - tem 
and the warranty in Clause 30 by implication extenced to 
the deeptanks. 


Skou states at page 28 of its brief that since the Charter 
Party specified that the Captain would vse due diligence 
for the ventilation of the cargo, it referred only to those 
spaces equipped with ventilation. Since it was proven 
conclusively that the deeptanks were equipped with venti- 
lation, the Captain, under the terms of the Charter Party 
was obligated to use due diligence to care for the ventt- 
lation of the yams. Thus, if the cargo was outturned at 
New York in a damaged condition due to a certain meas- 
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ure of heat as found by the lower court (17a), then it 
is obvious that this measure of heat was allowed to build 
up because the Captain failed to use due diligence in car- 
ing for the ventilation of the yams. While it has been 
argued that the Captain was the borrowed servant of 
Flota, the charterer, for the purpose of loading and stow- 
ing the cargo, that argument certainly cannot and has not 
been applied in regard to the owner’s and the Captain’s 
responsibility for the ventilation of the cargo. 


In fact the only argument made with regard to the 
Master insofar as ventilation was concerned is that he 
was vuly obligated to use diligence to care for the venti- 
lation of the cargo in the areas of the vessel equipped 
. with ventilation. Since under tne Charter Party the owner 
remained responsible for the navigation of the vessel and 
all other matters as when trading for its own account un- 
der Clause 26 (453a), it is obvious that if there was any 
lack of diligence in the ventilation of the cargo that be- 
came the sole responsibility under the terms and condi- 
tions of the Charter Party of Skou and not Flota, which 
certainly had no control over the care and custody of the 
yams after the vessel left Cartagena. There being no find- 
ing that the cargo was improperly stowed, it must follow 
that the measure of heat which built up was due to the 
failure of the vessel’s ventilation capacity to transport 
the yams safely and, therefore, Skou must bear the 
damages. 
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Reply to Brief of Third-Party Defendant-Cross- 
Appellant-Appellee, International Terminal 
Operating Co., Inc. 


TTO states at page 10 of its brief that it did not guar- 
antee to Flota that it would have the necessary gangs 
available to unload the vessel. This. of coures, is con- 
trary to the testimony given by Kristianssen, the Execu- 
tive Vice President of Flota’s New York agent, who 
stated that he would not have given the unloading op- 
eration to ITO, but for the fact that they assured him 
that six gangs would be available to expeditiously unload 
the Merre Sxov upon its arrival in New York. Un- 
doubtedly, ITO made these assurances in order to obtain 
Flota’s business, yet ITO was acutely aware of the dis- 
tinct possibility that the number of gangs ordered would 
not be provided by the hiring hell and it would be un- 
able to provide six gangs to unload the Merre Sxov. 
Therefore, since ITO knew that the strong possibility of 
insufficient gangs being sent existed, ITO should not have 
given assurances to Flota’s agent that it would have six 
gangs availaple to unload the vessel upon its arrival. 


At page 11 of its brief, ITO «.ates that the record is 
clear that Flota and not ITO made the decision to dis- 
charge the coffee first rather than the yams. The evi- 
dence is to the contrary. Sabazco, an employee of Flota’s 
New York agent, stated in hts direct examination: 


“Q. Did you speak vith anyone regarding the un- 
loading of the yams? 
A. Not at all.” (243a) 


Larsen testified in a deposition: 


“Q, Did you make any recording with regard to 
the failure to discharge the yams on July the first, 
19741 


12 


A. Yes, but, unfortunately, there is a little mis- 
take here, because I wrote ... we have another one 
where we write with normal pencil. 

Q. The rough log book? 

A. The rough log and there I wrote that Gran- 
eolombiana representative refused to discharge the 
actual cargo, the yams, here, (Answer continuing) 
at work’s beginning the stevedores was requested 
to discharge from the deeptanks. This was not 
done. (494a) 

Q. And that clearly says that you requested the 
stevedores to discharge the yams, is that correct? 

A. Yes.” (535a) 


It is obvious from the foregoing testimony that ITO, 
which made the final decision as to the manner and method 
in which the cargo was to be unloaded, refused to unload 
the yams first rather than the coffee. 


The Court having found that the yams suffered damage 
by reason of the negligent handling and/or storing on the 
pier, by ITO, properly stated that Flota was entitled to 
indemnity from ITO. The stipulation entered into among 
the various parties relative to the division of damages 
(7a) was prefaced with the remarks that it was “* iy 
without prejudice to the rights of appeal * * *,” including 
the allocations of fault. The stipulation is therefore not 
binding against either Flota or ITO as to the amount of 
the damages. Having found that ITO was negligent in 
the performance of its duties, the Court correctly granted 
indemnity to Flota, but incorrectly limited Flota’s in- 
demnity from ITO to $1,000.00. 
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CONCLUSION 


The judgment of the Lower Court should be re- 
versed and the complaint dismissed or, in the alter- 
native, should be modified to the extent of granting 
indemnity to Flota against Skou and ITO, together 
with reasonable counsel fees. 


Respectfully submitted, 


Renato C. GIALLORENZI 
Attorney for Defendant-Third-Party 
Plaintiff-Appellant-Appellee, Flote 
Mercante Grancolombiana, S.A. 
67 Broad Street 
New York, New York 10004 
Telephone: 425-1773 


Renato C. GIALLORENZI 
Ricuarp A. SENFILEBEN 
Of Counsel 
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